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Abstract

Purpose: The paper presents conclusions from a comparative analysis of the medical and court documentation of a 5-year-old
patient on the autism spectrum. The goal of the research was to identify potential cognitive errors made by the evaluating court
experts.

Case description: During the meeting of the County Committee for the Assessment of Disability, the patient was denied a proper dis-
ability certificate taking into account his actual level of impaired functioning. The patient’s family appealed against the decision and
had court experts appointed to re-assess the case. The documentation created in this process served as the material for the analysis
presented in this paper.

Comment: The study analyses the risk of cognitive errors that may occur in the assessments issued by court experts appointed to
evaluate the level of patient’s disability. This is due to the fact that such evaluations are often based, among other things, on a stereo-
typical perception of ASD-people or personal susceptibility to certain heuristics. Self-advocacy and neuro-diversity movements
have been campaigning to change the assessment-issuing system for years but have been unsuccessful. Exposing the cognitive errors
that can be found in expert assessments in a full-scale study might constitute an important step towards improving the current state

of affairs.
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PURPOSE

In the Polish legal system almost every person diag-
nosed with autism spectrum disorder, even though they
are most of the time holders of a disability certificate, must
appear before a medical council of the County Commit-
tee for Disability Assessment within a prescribed time
limit to determine the kind of support they are entitled
to from the state relative to their disability. Unfortunately,
experts who are medical examiners ruling for these com-
mittees frequently lack the knowledge or experience nec-
essary to evaluate autism or its consequences for the pa-
tient’s every-day functioning. which is often undetectable
at the first meeting. In many cases, the evaluated patient
is denied the right to receive the services that he or she
needs and is entitled to. If, based on a short survey and
an interview, the medical examiner issues an expertise
stating that a patient does not require the state benefit -
even if it is in contradiction to the assessments submitted

by the Therapeutic Team, which is a team of specialists
involved in the process of the patient’s therapy on a daily
basis — many new practical problems arise for the indi-
vidual.

Such official denial of benefits may be appealed
against at the District Court, which appoints expert court
witnesses to re-assess each case. Although at this stage,
experts are selected on the basis of their specialism, they
are often not sufficiently competent to evaluate a disease
or disorder with which they are not in daily contact [1].
In such cases, the expert’s assessment is given under con-
ditions of strong uncertainty due to a) limited medical
knowledge b) limited time spent on an observational sur-
vey, ¢) highly variable individual ASD symptoms that of-
ten deviate from the common or stereotypical ideas, and
d) very limited knowledge of the patient being examined.

Numerous studies have shown that people usually
considered as experts in their field are not fully immu-
nized to simplified rules of inference (i.e. heuristics) or



stereotypes [2-10]. As Shanteau points out in his research,
because of this high degree of uncertainty, psychologists
and psychiatrists belong to a group of experts who are
susceptible to making relatively frequent errors.

Such mistakes made by experts ruling in ASD-relat-
ed cases can have very serious, negative consequences
for the lives of people on the spectrum, such as reducing
their access to the much-needed state benefits. For this
reason alone, identifying such mistakes and uprooting
their causes, as well as making experts in psychiatry and
psychology aware that they are susceptible to making
such mistakes, is the first step towards overcoming these
difficulties.

In order to identify the contradictions and cognitive
errors in court experts assessments, a Qualitative Com-
parative Analysis was conducted on a patients’ medical
and court documentation consisting of two sets: the as-
sessments by the group of specialist therapist working
with a patient on a daily basis were compared to those
made by the court experts on the basis of a short obser-
vational survey.

CASE DESCRIPTION

Patient’s profile

The patient whose case is discussed in this article is
a 5-year-old boy of Polish nationality with normal de-
velopment until the age of 4 months (eye contact, social
smile) and typical motor development (crawling stage
omitted). Later, his development as well as non-verbal
and verbal communication stopped; the boy’s social smil-
ing and responding to play were withdrawn. At the age
of 12 months, he was reported for the diagnosis of au-
tism spectrum disorders. The formal diagnosis was made
when the child was 18 months old. The boy did not com-
municate or make contact; he did not play with others
being concentrated on objects rather than people. He
showed many types of repetitive behavior and responded
to frustration by hitting his head against the floor. After
the diagnosis, he was given psychological therapy using
elements of the Early Start Denver Model. By the time he
was 2 years old, a gesture of pointing, imitating sounds
and the first words appeared. Following this develop-
ment, therapy was carried out for one year using the
3I method. Further social-emotional development was
delayed; however, the boy reached his next developmen-
tal stages. At the age of 4, he started pre-school education
in the integration group of a non-public Montessori nurs-
ery under the supervision of psychological counsellor,
speech therapist and sensory integration therapist. Cur-
rently he attends an integrative class in a public school,
and his cognitive development is above average.
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Context

During the meeting of the County Commission for
the Assessment of Disability, the patient was denied
a proper disability certificate, which would take into ac-
count his actual level of functioning. Thus, his family was
denied the possibility to receive financial support from
the state. The patient’s family appealed against the deci-
sion three times, to increasingly higher court levels, and
had court expert witnesses appointed (a psychiatrist and
a psychologist) to re-assess the case. The documentation
created in this process served as the material for analysis
presented in this paper. In order to identify contradic-
tions and cognitive errors in court experts’ assessments,
a Qualitative Comparative Analysis was made of the pa-
tients medical and court documentation, consisting
of two sets: the assessments of the group of specialists
working with the patient on a daily basis were compared
to those of the court experts which were based on a short
observation survey.

The study involved a comparative analysis of the med-
ical and court documentation of a patient with ASD which
was used in the procedures determining the level of his
disability. The goal of the research was to identify the po-
tential cognitive errors made by the evaluating experts.

In order to identify contradictions and cognitive er-
rors in the expert assessments, the Qualitative Compar-
ative Analysis (QCA) [11-12] was applied to the two sets
of documentation. The QCA method allows for the in-
depth analysis of the investigated phenomena, taking into
account the context in which they occur [13]. These were
the assessments of court experts and physicians issued as
part of the legal case described above. These were subject-
ed to a qualitative comparative analysis with the assess-
ments of the Therapeutic Team which involved a number
of specialists, i.e. psychologists, speech therapists, psychi-
atrists, sensory integration specialists, etc. who worked
with the patient on a daily basis, knowing perfectly well
his individual specificity.

The documentation analysed

The documentation was divided into two sets consist-
ing of: a) Therapeutic Team' documentation, and b) ex-
ternal experts documentation (District Court files, court
expert witnesses, medical examiners, disability commit-
tees)?. The Therapeutic Team’s documentation was sup-

! Therapeutic Team is a team of specialists such as psychiatrists,
psychologists, speech therapists, sensory integration specialists, etc.,
who take care of a given patient on a daily basis and, in order to de-
termine the degree of disability, issue appropriate opinions describing
their condition.

> The second part of the documentation consisted of documents
drawn up by the court and experts employed by the court who did not
know the patient previously, also for the purpose of issuing a disability
certificate.
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plemented with an interview with the patient’s family and
with video recordings. These two groups were compared
to determine the reasons why the external court and
committee experts had denied the patient his right to
state aid and whether they had made any errors in their
judgments. The benchmark and point of reference were
the assessments of the Therapeutic Team, as these which
were developed by a team of autism-related specialists
who worked closely with the patient.

The documentation analysed in this study consisted of:

1) 14 Therapeutic Team assessment (total of 26 pages);

2) 9 court, committee and expert witness assessments
(total of 33 pages);

3) 3 disability certificates (total of 3 pages);

4) 2 functional diagnoses (total of 5 pages).

The subject of the analysis in the above-mentioned
documentation were the statements contained therein,
both by the Therapeutic Team and by external experts,
on the patient’s health condition, the severity of his disor-
der, the way he functioned, the methods of observational
tests by the experts, and statements determining wheth-
er the patient required assistance in meeting his basic
needs in life in a manner exceeding the scope of care for
a healthy child.

COMMENT

Because of the short time available to examine each
patient, the assessments and decisions made by experts
during the legal proceedings or at meetings of disability
committees are often based on intuitive decisions [14-17].
As shown by many studies conducted since the publica-
tion of the famous article by Kahneman and Tversky [18],
simplified methods of inference are used by all people
when making intuitive judgments.

An analysis of the aforementioned court and medical
documentation has shown that problems related to pa-
tient evaluations by medical examiners and expert court
witnesses include:

1) insufficient length of the observation survey and eval-
uation of the person with ASD;

2) lack of specialist knowledge;

3) too much confidence in personal expertise: overconfi-
dence bias [19];

4) relying too much on information collected during
a short observation (the error of the “what you see is
all there is” type - WYSIATT) [20];

5) selective use of information obtained during the case
and from the Therapeutic Team’s assessment which
fits better with a negative outcome.

All of these factors often result in mistakes being
made by experts, such as:

1) The issue of an assessment that understates the se-
verity of the patients disorder when symptoms vis-
ible during the observation (usually lasting several

minutes instead of 5-8 hours, as is needed for a full
autism diagnosis process) do not fit into the stereo-
typical image of a person with autism (representa-
tiveness heuristic bias). As many researchers indicate,
the symptoms of ASD can greatly vary, from a com-
plete withdrawal from interpersonal relationships to
their unusual intensity, which is, however, not accom-
panied by appropriate cognitive effects.

The patient’s documentation indicated the presence
of aggressive behaviours (hitting, kicking, biting,
throwing objects), tantrums that were difficult to pac-
ify and lasted up to an hour, hypersensitivity to hear-
ing and touch (the child sometimes cried in response
to an unexpected, even delicate touch), problems with
concentration and creating shared attention. Accord-
ing to the therapists and the patient’s caregivers, these
problems were aggravated when the child had spent
more than 4 to 5 hours four days a week in the nurs-
ery, due to sensory overstimulation in intense envi-
ronment. As a result, the patient’s sensory integration
therapist included recommendations for longer ab-
sences from preschool to allow the child’s sensorily
overloaded nervous system to recuperate.

Referring to these indications, the medical apprais-
er appointed by the court of primary jurisdiction
concluded that “such behaviours are also typical for
healthy children”, and therefore they do not call for
the need for additional childcare. However, research
conducted on the behaviour of children with autism
shows that they occur much more frequently, last
much longer, and are less often subject to spontaneous
withdrawal than in neurotypical children. The com-
mittee’s examination did not take into account the fact
that the behaviours described in the patient’s file may
be much more severe than indicated by its observa-
tion.

2) During their brief examination, the court experts
focused on the areas of functioning that were stereo-
typically assessed as affected by ASD, rather than on
the actual areas in which the patient had significant
deficits. This means that the experts focused on deter-
mining whether the patient corresponded to the ste-
reotypical perception of an ASD person, for example
whether they spoke or engaged in interpersonal rela-
tions. An expert guided by a stereotype of ASD per-
son as not using speech, and being withdrawn from
any form of contact, might misjudge the actual lev-
el of severity of ASD disorder or question the diag-
nosis without giving it a proper consideration. Such
evaluation method also misses those areas in which
the patient actually has difficulties if they do not fit in
the typical image of an ASD person.

In the case described here, the patient’s documen-
tation indicated difficulties in functioning such as
problems with using the toilet, with dressing and
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undressing independently, eating, relationships with
peers, physical and verbal aggression, auditory and
touch hypersensitivity, and other issues listed in
the “patient’s profile” section.

The observational examination conducted by the ap-
praiser of the original court consisted of asking
the child two questions: “What is your name?” and
“Do you go to the nursery and do you have friends
there that you like?”. The questions did not refer at
all to the spheres in which the child’s problematic
behavior was reported. Instead, they addressed some
areas stereotypically identified with ASD, such as lack
of speech skills and absence of interest in interperson-
al contacts.

Furthermore, the preschool psychologist’s comment
in the patient’s file - “He is unable to establish relation-
ships with children, although he shows increasing in-
terest in them. His relationships are superficial, always
expecting others to follow his rules” - indicates that
the fact that the child had contact with other children
in the nursery did not mean that he had no problems
with social interaction. Therefore, the medical exam-
iner’s single question on this topic could not have been
sufficient for the appraisal of the extent of the boy’s
disorder.

3) The issue of internally contradictory assessment.
During a short examination by a medical examiner
or court expert, a child diagnosed with autism might
not exhibit the typical symptoms for this type of dis-
order, even in the most sensitive areas, the so-called
diagnostic triad®. This does not even give the expert
any grounds for concluding the presence of spectrum
disorder, which may be in an apparent contradic-
tion to the assessments by the specialists working in
the Therapeutic Team. Failure to notice or ignore such
fundamental internal contradictions in the assess-
ment may result from the so-called belief bias [21],
among other things.

The assessment by the experts in the court of second
instance was contradictory because certain stereo-
typical behaviours and communication difficulties,
which are two of the three most important diagnostic
criteria for autism, were not observed during the ex-
amination. Nevertheless, the experts’ assessment con-
firmed that the child had ASD even though it was not
their task. This shows how selective the experts were
in treating the evidence provided by the Therapeutic
Team. On the one hand, they did not question the di-
agnosis made by the Team, but on the other, they
did not consider the child’s difficulties in satistying

* The classical triad of impairments (Wing 1982,1996) is comprised
of deficits in 3 areas: social interaction, communication and rigidity.
This triad has been replaced in the latest versions of the DSM (5) and
ICD (11 - soon to be published) with difficulties in two domains: social
interaction domain and behavioral domain.
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the basic needs of his life as reported by all members
of the Therapeutic Team.

In response to the objections of the patient’s par-
ents to the assessment issued, the experts stated that
“During a single ambulatory examination the child
may not have presented behaviours typical for autism.
Knowing this, the experts relied on the available doc-
umentation and did not question the previously made
diagnosis of childhood autism.” If the experts were
aware of the diagnosis, it is all the more surprising
that they denied the presence of the child’s challeng-
ing behaviours as described in detail in the Therapeu-
tic Team’s assessment.

4) The tendency to challenge the findings of the Thera-

peutic Team that cares for people with ASD on a daily
basis because of the WYSIATT effect. Some expert as-
sessments completely ignore the assessments by exter-
nal specialists working with children on the spectrum.
They only consider the information collected during
a short observation study, while denying the possi-
bility of the occurrence of behaviours utterly differ-
ent from those observed at the time of the examina-
tion. The fact that the patient’s behaviour may differ
on a daily basis is not taken into account at all, even
though the expert’s own examination is a one-off as-
sessment lasting only several minutes. During that
time, the person examined may, for various reasons,
show behaviours that are unusual for him or her.
However, the expert’s susceptibility to the heuris-
tic and confirmation or belief bias, might mean that
eventually the assessment by better-informed special-
ists is disregarded.

According to the interview with the child’s mother,
the appraiser’s assessment in the court of first instance
stated that she not only disbelieved that the child ex-
perienced the problems described by the Therapeutic
Team but even that the child had autism spectrum
disorder at all. Consequently, the medical examiner
denied the child’s mother the right to receive care
benefits so that she could continue to provide inten-
sive daily care for the child. This decision was issued
contrary to the recommendations of all the members
of the Therapeutic Team, who unanimously stressed
in their assessments that the mother’s participation
in the child’s therapy process was essential and that
it was necessary for her to provide constant care for
the child.

The experts in the court of second instance stated that
the child was “communicative, bold and cheerful”
However, neither the Therapeutic Team nor the inter-
view conducted with the child’s mother revealed any
adaptation difficulties - in fact, both said that in situ-
ations that were new to the child he was usually cheer-
ful, and the difficulties surfaced only when the child’s
biological or emotional needs were not met, for ex-
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ample when something did not go his way. During
the examination, the child was never confronted with
such a situation and therefore did not display any dif-
ficult behaviours.

As one assessment from the Therapeutic Team points
out: “Examples of situations causing the child a sig-
nificant psychological discomfort and emotional ten-
sions were, among others, the appearance and smell
of food, changes in activity related to the rhythm
of the day, enforcement of rules agreed individually
with the boy, situations in which his place at the table
was taken by another child, games with competitive
elements”. The child’s response to such situations in-
cluded “getting very angry, hitting, kicking, biting,
overturning chairs, being verbally aggressive, scream-
ing about killing others and blowing up something.
Such situations occurred several times a week and re-
quired interventions by teachers [...]. There were situ-
ations when the steps taken by the teachers were not
enough and it was necessary to call the parents in or-
der to collect the child from the nursery early. In such
moments, only the child’s mother was able to calm
him down, which involved the need for him to stay
at home for a few days” (the educator’s assessment,
13.07.2018). Here we can see a clear contradiction
between the child’s composed and cheerful behavior
observed during the examination and the assessment

of the Therapeutic Team which was nevertheless ig-

nored by the court experts.

While this study does not perhaps provide for any
irrefutable conclusions, notably similar problems have
been reported with other court expert assessments in
the past, which should provide the basis for more detailed
research in a future that would involve a larger number
of similar cases.

Taking into account a short time devoted to this type
of evaluation, possible individual differences, and com-
plexity of the autism spectrum phenomenon, as well as
the researcher’s susceptibility to expert errors in psychia-
try and psychology, it can be stated that the results consti-
tute a major argument for conducting such comparative
analyses on a larger scale. The problem of unreliable as-
sessments issued by medical appraisers or court experts in
Poland is of a systemic nature. This is shown by the num-
ber of cases in which ASD people and their families ap-
peal to the decisions and assessments issued in the court
proceedings to have the evidence of their disability con-
firmed or approved. Self-advocacy and neuro-diversity
movements have been campaigning to change the as-
sessment and evaluation system for years but have hardly
been unsuccessful. Exposing the cognitive errors that can
be found in expert evaluations in a full-scale study might
constitute an important step towards the improvement
of the current state of affairs.
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